

















RCAP than it should have...This was inappropriate under the law...When the issue was

first raised to Mrs. Hurd she corrected the RCAP form and self-reported to RCAP that it

was a mistake. The investigation revealed that she in fact admitted to doing this

intentionally to benefit the resident...’

Shortly thereafter, Pulaski County Prosecuting Attorney Stacey Mrak contacted the Indiana State
Police requesting that an investigation be conducted as to the complaints and/or allegations against Hurd.
Indiana State Police Detective Michael Bailey took the helm of the investigation, and conducted an
inquiry as to the RCAP issue, the missing couch, and the missing beef. Detective Bailey initiated his
investigation by questioning Tankersley as to the allegation of theft of County Home property, to which,
Tankersley provided what knowledge he possessed. Subsequently, Detective Bailey contacted the FSSA
regarding the RCAP allegation, however, he was informed by FSSA representatives that the matter was
being handled non-criminally. Accordingly, Detective Bailey closed this portion of his investigation,
and the FSSA proceeded to conduct a formal audit of the Pulaski County Home. In the end, Pulaski
County was required to reimburse the FSSA $4,217 for the overpayments related to Patient A. With
regards to Detective Bailey’s investigation as to the beef cow a missing furniture, he concluded that the
evidence did not support any criminal wrongdoing by Hurd.

On November 1, 2014 Hurd filed a Complaint against Shorter, wherein she alleged defamation per
se and invasion of privacy by false light. On or about December 5, 2013, Shorter filed her Answer to
Hurd’s Complaint. Then, on April 17, 2014, Hurd filed a Complaint against the Pulaski County Board
of Commissioners, wherein she alleged, again, defamation per se and invasion of privacy by false light.
A Motion to Change Venue was filed by the Defendants on July 7, 2014; on September 29, 2014, the

parties filed a Joint Notice of Selection of Marshall County as Venue, which was ultimately granted. A

hearing was held in Marshall Superior Court No. 2 on June 29, 2015, the subject of which was

> The parties dispute whether Hurd admitted to intentionally modifying the records to benefit the
County Home.









take action if the defamatory matter is true.
Elliot v. Roach, 409 N.E.2d 661, 672-673 (Ind. Ct. App. 1980).8
Furthermore, “[s]tatements made in good faith pursuant to investigation by police of a crime are made in
the performance of a public duty and are privileged.” See Kelley, 865 N.E.2d at 600. Similarly, Indiana
also recognizes common interest privilege. The common interest privilege protections communication
made in connection with certain membership qualifications, including intracompany communications
and is intended to aid “full and unrestricted communication on matters in which the parties have a
common interest or duty.” Kelley at 597-598.
DISCUSSION

In her Amended Complaint, Hurd has alleged that the following statements represent
communications with defamatory imputation: Shorter and Brady’s accusation and dismissal of Hurd (at
the public Board meeting) for allegedly falsifying federal records; Shorter’s discussion with County
Home employee Charlene Spence as to whether Spence knew that Hurd had falsified federal records;
Shorter’s discussion with Spence regarding property missing from the County Home; Shorter’s supposed
prompting of a criminal investigation with the Indiana State Police against Hurd for alleged falsification
of federal records and stealing County Home property; and Shorter’s statements to Detective Bailey
regarding the missing property from the County Home.

As aresult of the alleged aforementioned statements, Hurd has asserted a claim for defamation per
se and invasion of privacy by false light, contending that: Defendants went on a “witch hunt” to find
reasons to terminate her from her position at the County Home; the Defendants defamed Hurd by

terminating her for allegedly committing a criminal act; Defendants accused Hurd of stealing property

¥ The common interest privilege is not available if the privilege is abused. Kelley, 865 N.E.2d at
600.
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In the Motion for Summary Judgment, it is also argued that the common interest privilege protects
Shorter’s communications with Charlene Spence and Brady (at the August 27, 2013 meeting). In support
thereof, Defendants’ memorandum argues that “the common interest privilege protects communication
made in connection with certain membership qualifications, including intracompany communications.”
Kelley at 597. The Motion for Summary Judgment asserts that Shorter’s statements and communications
(with Spence) were made within the company, or County government. Furthermore, such statements
were of common interest, because such expressions were targeted towards ensuring that Hurd did not
falsely report County Home information which may ultimately threaten County funding and make certain
that Hurd had not misappropriated County property.

Here, the Court finds the communications and/or statements to be safeguarded by the common
interest privilege for the following reasons: 1) Shorter’s statements to Spence, a county employee, qualify
as intracompany communications; 2) the statements made by Brady and Shorter were targeted towards
addressing a question of public concern (i.e. County funds, unaccounted for County property) and were
therefore not made out of ill will; 3) Spence’s intracompany communications with Spence regarding the
cow and couch were made out of concern for locating such items; and 4) there is no indication that such
statements were “excessively communicated.” For all the foregoing reasons, the Court finds that
statements made by Brady and Shorter to be protected by qualified privilege.

In her Amended Complaint, Hurd conceded that as to her claim against Shorter (in her individual
capacity), and Garling and Young (in their official capacities) summary judgment was appropriate.
However, the Court also finds there is no factual basis by which to support a claim against Tankersley,
and therefore, the Court concludes that summary judgment is also appropriate as to Tankersley.

CONCLUSION AND ORDER

The Court has considered the Defendants’ Motion for Summary Judgment, as well as the properly
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